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HALL v. WALTERS  
S.C. 1955  
 

Supreme Court of South Carolina.  
Frank Wheeler HALL, Respondent,  

v.  
Hurley A. WALTERS et al., Appellants.  

No. 16944.  
 

Jan. 3, 1955.  
 
Action by non-union worker against local union,
and others, for conspiracy resulting in assault and
battery which allegedly occurred when worker
crossed picket line upon leaving work. The Com-
mon Pleas Court of Richland County, J. Woodrow
Lewis and E. H. Henderson, J., entered judgment
upon verdict for $1,000 actual and $25,000 punitive
damages and defendants appealed. The Supreme
Court, Stukes, J., held that award of $25,000 punit-
ive damages was not excessive.  
 
Exceptions overruled, and judgment affirmed.  
 

West Headnotes  
 
[1] Appeal and Error 30 237(5)  
 
30 Appeal and Error  
     30V Presentation and Reservation in Lower
Court of Grounds of Review  
          30V(B) Objections and Motions, and Rulings
Thereon  
               30k234 Necessity of Motion Presenting
Objection  
                    30k237 At Trial or Hearing  
                         30k237(5) k. Direction of Verdict.
Most Cited Cases  
 
Judgment 228 199(1)  
 
228 Judgment  
     228VI On Trial of Issues  
          228VI(A) Rendition, Form, and Requisites in
                               
  

 

General  
               228k199 Notwithstanding Verdict  
                    228k199(1) k. In General. Most Cited
Cases  
Where motion for directed verdict had not been
made, motion for judgment notwithstanding verdict
was properly overruled, and contention that evid-
ence was inadequate to establish conspiracy would
be untenable on appeal. Circuit Court Rules, rule 79.  
 
[2] Conspiracy 91 19  
 
91 Conspiracy  
     91I Civil Liability  
          91I(B) Actions  
               91k19 k. Evidence. Most Cited Cases  
In action by non-union worker against local union,
and others, for conspiracy resulting in assault and
battery which allegedly occurred when worker
crossed picket line upon leaving work, evidence
was sufficient to establish the conspiracy and rati-
fication by union of acts of pickets.  
 
[3] Labor and Employment 231H 1978  
 
231H Labor and Employment  
     231HXII Labor Relations  
          231HXII(K) Civil Liabilities  
               231Hk1976 Actions by or Against Labor
Organizations or Members in General  
                    231Hk1978 k. Capacity to Sue and Be
Sued. Most Cited Cases  
     (Formerly 232Ak759 Labor Relations)  
 
Labor and Employment 231H 1984  
 
231H Labor and Employment  
     231HXII Labor Relations  
          231HXII(K) Civil Liabilities  
               231Hk1976 Actions by or Against Labor
Organizations or Members in General  
                    231Hk1984 k. Process and Appear-
ance. Most Cited Cases  
     (Formerly 232Ak763 Labor Relations)  
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As an unincorporated association, union was liable
to suit and process. Code 1952, §§ 10-215, 10-429,
10-1516.  
 
[4] Conspiracy 91 13  
 
91 Conspiracy  
     91I Civil Liability  
          91I(A) Acts Constituting Conspiracy and Li-
ability Therefor  
               91k12 Persons Liable  
                    91k13 k. In General. Most Cited Cases  
Even if union, as unincorporated association, does
not have entity or existence apart from that of its
members and cannot be a co-conspirator, officers
and members of union are capable of entering into
conspiracy, and, when tortious act is committed in
furtherance of purpose of union, union is liable for
all acts done pursuant to such conspiracy to which,
through its officers, it is a party.  
 
[5] Conspiracy 91 17  
 
91 Conspiracy  
     91I Civil Liability  
          91I(B) Actions  
               91k17 k. Parties. Most Cited Cases  
Joinder of unincorporated labor union and all or
some of its members as defendants in action based
upon conspiracy is proper. Code 1952, §§ 10-215,
10-429, 10-1516.  
 
[6] Appeal and Error 30 215(1)  
 
30 Appeal and Error  
     30V Presentation and Reservation in Lower
Court of Grounds of Review  
          30V(B) Objections and Motions, and Rulings
Thereon  
               30k214 Instructions  
                    30k215 Objections in General  
                         30k215(1) k. Necessity of Objec-
tion in General. Most Cited Cases  
Where, in action by non-union worker against local
union and others for conspiracy resulting in assault
and battery which allegedly occurred when worker
                               
  

 

crossed picket line upon leaving work, defense
counsel did not object to charge pertaining to con-
spiracy and resulting damages and to liability upon
respondeat superior, such point was not saved for
appeal.  
 
[7] Conspiracy 91 19  
 
91 Conspiracy  
     91I Civil Liability  
          91I(B) Actions  
               91k19 k. Evidence. Most Cited Cases  
In action by non-union worker against local union,
and others, for conspiracy resulting in assault and
battery which allegedly occurred when worker
crossed picket line upon leaving work, admission in
evidence of fact of bodily attack upon another
strike-breaker on same day as that on worker was
proper. Act Feb. 20, 1953, 48 Stat. at Large, p. 28.  
 
[8] Conspiracy 91 19  
 
91 Conspiracy  
     91I Civil Liability  
          91I(B) Actions  
               91k19 k. Evidence. Most Cited Cases  
In proof of conspiracy, field of admissibility of per-
tinent evidence is broadened.  
 
[9] Damages 115 87(1)  
 
115 Damages  
     115V Exemplary Damages  
          115k87 Nature and Theory of Damages Ad-
ditional to Compensation  
               115k87(1) k. In General. Most Cited Cases  
Justification of punitive damages includes punish-
ment of tort-feasor and deterring repetition of tort
by tort-feasor or others.  
 
[10] Assault and Battery 37 40  
 
37 Assault and Battery  
     37I Civil Liability  
          37I(B) Actions  
               37k36 Damages  
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                    37k40 k. Amount Awarded. Most
Cited Cases  
Award of $25,000 punitive damages to non-union
worker, who was assaulted when he crossed picket
line upon leaving work, and who was seriously in-
jured and received $1,000 actual damages, was not
result of prejudice, passion, or other improper
motive and did not shock court's conscience.  
 
[11] Appeal and Error 30 1004(5)  
 
30 Appeal and Error  
     30XVI Review  
          30XVI(I) Questions of Fact, Verdicts, and
Findings  
               30XVI(I)2 Verdicts  
                    30k1004 Amount of Recovery  
                         30k1004(5) k. Mistake, Passion or
Prejudice; Shocking Conscience or Sense of
Justice. Most Cited Cases  
     (Formerly 30k1004.1(4), 30k1004(1))  
Supreme Court will not interfere with award of
damages in absence of showing that damages are
result of prejudice, passion, or other improper
motive or unless the damages shock court's con-
science.  
 
*730 F. Ehrlich Thomson and John W. Foard, Jr.,
Columbia, for appellants.  
Whaley & McCutchen and Hoover C. Blanton,
Columbia, for respondent.  
 
STUKES, Justice.  
The respondent recovered verdict and judgment for
$1,000 actual, and $25,000 punitive, damages
against the six individual appellants, who are
named in the caption; and against the Textile Work-
ers Union of America (CIO), Local No. 254. Tex-
tile Workers Union of America (CIO), which is re-
ferred to in the record as the ‘National Union’, was
awarded an order of nonsuit at the close of respond-
ent's evidence, so it is not concerned with the ap-
peal; and subsequent references herein to the union,
and to the union appellant or appellant union, will
be to Local No. 254.  
 

 

It was alleged in the complaint that the unions were
on strike against Pacific Mills of Columbia, includ-
ing Capital City Mill where respondent, who was
not a member of the union, was employed. He re-
turned to work on May 16, 1951, when the strike
was still in effect. He was warned on the day before
by a member of the executive committee of the uni-
on that if he went to work next day there would be
trouble. As he entered the mill to work he was told
by another union official that he would be sorry for
it. When he was leaving the mill at the end of his
day's work he was accosted by several of the indi-
vidual appellants and by others at the gate of the
*731 mill; was threatened, beaten and knocked to
the ground by one or more of the appellants and
chased for a considerable distance, flight being ne-
cessary to escape further injuries; he suffered pain,
nervousness, etc. The appellant Lucas, who held
several offices in the union, was in charge of the
picket line and on duty at the mill at the time, in-
stigated, participated in and superintended the al-
leged violence. There were also other union parti-
cipants whose names are unknown to respondent.
The purpose of the picket line was to prevent re-
spondent and others, who desired to do so, from
working in the mill. The appellants conspired and
combined to prevent respondent from working, to
threaten, frighten and injure him, which they did
maliciously and in violation of his constitutional
rights. The officials of the union, in the scope and
course of their duties as such, authorized and super-
vised the foregoing activities which were approved
and ratified by the union, or they acquiesced in the
same, all of which was in connection with, and in
furtherance of, the strike which was then under
way. The unions have large cash resources and are
otherwise wealthy.  
 
The union appellant demurred to the complaint
upon the ground that it did not state a cause of ac-
tion against it because (1) its alleged acts are not
actionable and, (2), in effect, that the strike was not
unlawful, wherefore actual and punitive damages
are not recoverable. The demurrer was overruled by
order which held, in substance, that the action was
                               
  

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.  

Page 4 of 8

8/21/2008http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=Split...



85 S.E.2d 729 Page 4
226 S.C. 430, 85 S.E.2d 729, 35 L.R.R.M. (BNA) 2357, 27 Lab.Cas. P 68,897 

to enforce liability for the alleged tort against re-
spondent, and the union is subject to suit as an un-
incorporated association, without naming the indi-
vidual members of it, under the Code Sections
which are Nos. 10-215, 10-429 and 10-1516 of the
Code of 1952. It was further held that the union is
liable for the unlawful acts of its agents, that the
basis of the suit is not the strike but the alleged un-
lawful acts done in pursuance and furtherance of it.
The right to strike was recognized. The order con-
cluded: ‘The gravamen of the charges here is that in
the exercise of a legal right, unlawful means and
acts were used resulting in damages to this plaintiff.
See Annotations, 27 A.L.R. 786, 149 A.L.R. 508;
31 Am.Jur., section 295 et seq., page 980. The com-
plaint states a cause of action against the defendants
and the demurrers are overruled.’  
 
The suit was brought, insofar as the union was con-
cerned, pursuant to sections 7796 et seq. of the
Code of 1942, to which the above cited sections of
the 1952 Code correspond; they follow:  
 
‘7796. All unincorporated associations may be sued
and proceeded against under the name and style by
which they are usually known, without naming the
individual members of the Association.  
 
‘7797. Process served on any agent of any unincor-
porated association doing business in this State, un-
der the name and style by which it is usually
known, shall be sufficient to make such association
a party in any court of record in the county in
which such agent may be served.  
 
‘7798. On judgment being obtained against such as-
sociation under such process, final process may is-
sue to recover satisfaction of such judgment, and
any property of the said association, and the indi-
vidual property of any copartner or member there-
of, found in the State, shall be liable to judgment
and execution for satisfaction of any such judg-
ment.’  
 
[1][2] The action came on for trial upon the com-
plaint and answers which constituted, in effect,
                               
  

 

general denials, and resulted in the verdict and
judgment above stated. None of the appellants
made a motion for a directed verdict and their mo-
tion for judgment notwithstanding the verdict was,
therefore, properly overruled on that ground. Cir-
cuit Court Rule 79.Gleaton v. Southern Ry. Co.,
208 S.C. 507, 38 S.E.2d 710.Standard Warehouse
Co. v. Atlantic C. L. R. R. Co., 222 S.C. 93, 71
S.E.2d 893. For the same reason the present conten-
tion that the evidence was inadequate*732 to estab-
lish a conspiracy is untenable on appeal. However,
the proof was ample and included evidence of rati-
fication by the union. When the member who com-
mitted the assault and battery upon respondent was
prosecuted in the criminal court, union officials ar-
ranged his bond and provided for payment of his
fine. The pickets who threatened and chased re-
spondent were retained. There was nothing in the
evidence to combat the conclusion of ratification.  
 
[3] The union is an unincorporated association and
its liability to suit and process is fixed by the fore-
going statute which was applied in the following
decisions: Ex parte Baylor, 93 S.C. 414, 77 S.E.
59;Medlin v. Ebenezer Methodist Church, 132 S.C.
498, 129 S.E. 830;Elliott v. Greer Presbyterian
Church, 181 S.C. 84, 186 S.E. 651; and Edgar v.
Southern Ry. Co., 213 S.C. 445, 49 S.E.2d 841.  
 
The last cited case was an action for damages
against a labor union for conspiracy and its liability
therefor, if proved, was not questioned. Upon later
trial of the action there was a nonsuit as to the uni-
on on the facts, not the law.Anderson v. Southern
R. Co., 224 S.C. 65, 77 S.E.2d 350. Other recent
cases in this court (reported as one) in which it ap-
pears that it was unquestioned that a labor union
may be sued for damages for tort and conspiracy
are Bowen v. Bricklayers, Masons & Plasterers In-
ternational Union of America, 225 S.C. 29, 80
S.E.2d 343.  
 
Unincorporated associations are generally else-
where held to be liable in tort, 7 C.J.S., Associ-
ations, § 16, p. 42; 4 Am.Jur. 483, Sec. 43, as are
their members, 7 C.J.S., Associations, § 32c, p. 79; 
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4 Am.Jur. 484, Sec. 44.Numerous decisions so
holding labor unions are collected in the annota-
tions which are cited in the order overruling the de-
murrer to the complaint, supra.  
 
[4] One of appellant union's grounds for its unsuc-
cessful motion for nonsuit was that the union, being
an unincorporated association, has no entity or ex-
istence apart from that of its members and being a
legal nonentity cannot be a co-conspirator. Assum-
ing, without deciding, this, there can be no doubt
that the officers and members of the union are cap-
able of entering into a conspiracy and when a tor-
tious act is committed in furtherance of the purpose
of the union, the union is liable for all acts done
pursuant to such conspiracy to which through its of-
ficers it is a party. This was the view taken by the
learned Circuit Judge as will be seen from his re-
marks in the order refusing a new trial hereinafter
quoted. The fact of the union's elaborate organiza-
tion and existence cannot be escaped. That it is
powerful is demonstrated by the facts in evidence
in this case. The mill was closed again on the day
after respondent was manhandled, and was able to
re-open only after the strike was settled sometime
later. Our statute contemplates that an unincorpor-
ated association will have agents, eo nomine; and it
is undisputed that the appellant union had many, of
various and sundry titles. Its liability for damages
for conspiracy entered into between its officers and
members, which was proven here, is indicated by
our former decisions which have been cited.  
 
In the order refusing new trial of the case the court
reasoned and concluded as follows: ‘Members of an
unincorporated association are jointly and severally
liable for the obligations of the association. * * *
Members of such associations are all principals.
Two or more members of an unincorporated associ-
ation can conspire with each other, or with another
member acting as agent and representative of the
association. If all 1700 members of the union had
been named as defendants, there can be no doubt
that all of them could be guilty of a conspiracy. The
fact that each member was not expressly named
                               
  

 

leaves the result unchanged, for the statute merely
provides a convenient way to bring all of them into
court. * * * All of the members of the association
would be liable if one of the association officers or
agents, acting for and on behalf of the union in the
scope of his agency, took part *733 and joined in
the conspiracy.7 C.J.S. [Associations, § 16, p.] 42.
There is evidence in the present case from which
the conclusion may be drawn that Mr. Kirkland, the
business agent, also the captains and lieutenants of
the picket line, and others, acting within the scope
of their agency, joined in the conspiracy to use
force in preventing non-union employees from
working at the mill.’  
 
[5] The following decisions from other jurisdictions
sustain the joinder of an unincorporated union and
its, or some of its, members as defendants in an ac-
tion based upon conspiracy, as here: F. R. Patch
Mfg. Co. v. Protection Lodge, 77 Vt. 294, 60 A.
74,107 Am.St.Rep. 765;Albrecht v. Kinsella, 7 Cir.,
119 F.2d 1003;Moore v. Cooks' etc. Union No. 402,
39 Cal.App. 538, 179 P. 417;Heitkemper v. Central
Labor Council, 99 Or. 1, 192 P. 765;Clarkson v.
Laiblan, Mo., 161 S.W. 660;Clarkson v. Laiblan,
202 Mo.App. 682, 216 S.W. 1029;Fife v. Great A.
& P. Tea Co., 356 Pa. 265, 52 A.2d 24;Malone v.
Brotherhood of Locomotive Firemen, 94 N.J.L.
347, 110 A. 696;Pennsylvania Greyhound Lines v.
Amalgamated Ass'n etc., D.C., 98 F.Supp. 789,
Id.,D.C., 105 F.Supp. 537;Martineau v. Foley, 231
Mass. 220, 120 N.E. 445, 1 A.L.R. 1145;Ellis v.
Journeymen Barbers' International Union of Amer-
ica, Local Union No. 55, 194 Iowa 1179, 191 N.W.
111, 32 A.L.R. 756;United Electric Coal Cos. v.
Rice, D.C., 22 F.Supp. 221; and Harvey v. Chap-
man, 226 Mass. 191, 115 N.E. 304, L.R.A.1914E,
389.  
 
We are not presently concerned with, and express
no opinion as to, the attempted action of a member
against his union. as in Hromack v. Gemeinde, 238
Wis. 204, 298 N.W. 587, and Marchitto v. Central
R. Co. of N. J., 9 N.J. 456, 88 A.2d 851, which are
cited in the brief of the appellant union. And our
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governing statute, quoted above, is materially dif-
ferent from that of the State of New York.Martin v.
Curran, 303 N.Y. 276, 101 N.E.2d 683, 686, also
cited in the brief. The court virtually apologized for
their statute in the opinion in the cited case when it
said: ‘So, for better or worse, wisely or otherwise,
the Legislature has limited such suits against asso-
ciation officers, whether for breaches of agreements
or for tortious wrongs, to cases where the individu-
al liability of every single member can be alleged
and proven. * * * But, anomalous or not, such is the
law, and this court does not revise statutes, in an ef-
fort to eliminate seeming injustices, or to bring the
law into accord with modern fact.’  
 
Error is assigned because of the submission to the
jury of the liability of the appellants for the conspir-
acy and resulting damages, and also the liability of
the union appellant by reason of the acts of its
agents, who are the individual appellants. In other
words, two causes of action were submitted to the
jury-conspiracy and liability upon respondeat su-
perior-and exception is taken.  
 
[6] However, there was no motion to require re-
spondent to elect, and after the jury were instructed
as to both theories of liability, counsel for appel-
lants did not object. Act No. 27 of Feb. 20, 1953,
48 Stat. 28, provides that after the court shall have
charged the jury, they shall be excused and in their
absence counsel may enter objections to the charge
or request additional instructions. That procedure
was carefully followed in the trial of this case, after
the jury had been instructed on the law of conspir-
acy and also the union's liability respondeat superi-
or, whereupon it was incumbent upon counsel to
object to the charge in that respect in order to save
the point for appeal, which was not done in this
case although expressly solicited by the court. It is,
therefore, not now available to appellants. Indeed,
counsel announced, ‘We accept the charge * * *.’  
 
[7][8] A further ground of appeal is the admission
in evidence of the fact of a bodily attack upon an-
other strike-breaker when she undertook to enter
the mill to work on the morning of the day on
                               
  

which respondent was assaulted during the after-
noon as he left the mill. We think that there was no
error. It is elementary that *734 in proof of conspir-
acy the field of the admissibility of pertinent evid-
ence is broadened.State v. Hightower, 221 S.C. 91,
69 S.E.2d 363. In addition to the regular pickets on
duty at the gate of the mill there were on this morn-
ing, when it was known that the mill would try to
reopen, a large crowd of strikers, two of whom as-
saulted this other worker as she entered and the vi-
olence was ended by the intervention of a union of-
ficial when prompted to do so by a deputy sheriff.
The latter was there to try to preserve order.  
 
There remains for consideration only the alleged
excessiveness of the amount of punitive damages
included in the verdict, which has caused us con-
cern. There is no exception as to the amount of ac-
tual damages and our discussion will be confined to
the award of punitive damages.  
 
Such damages in the amount of $15,000 were af-
firmed in Morrow v. Evans, 223 S.C. 288, 75
S.E.2d 598, 601, where it was said: ‘It may be con-
ceded that in the view of this court it is excessive in
the sense that it is unduly liberal but that is an in-
sufficient ground for reversal on appeal. Remedy
lay within the power of the trial judge who, after
consideration and in his discretion, declined to in-
terfere, which is ordinarily, as here, final. The sub-
ject has been so fully discussed in several recent
decisions that it need not be now dwelt
upon.Bowers v. Charleston & W. C. R. Co., 210
S.C. 367, 42 S.E.2d 705;Jennings v. McCowan, 215
S.C. 404, 55 S.E.2d 522;Richardson v. General Mo-
tors Acceptance Corp., 221 S.C. 14, 15, 68 S.E.2d
874;Vernon v. Atlantic Coast Line Ry. Co., 221
S.C. 376, 70 S.E.2d 862.’  
 
A verdict against a labor union which included
$100,000. puntive damages was sustained in United
Construction Workers v. Laburnum Const. Co.,
1953, 194 Va. 872, 75 S.E.2d 694,affirmed347 U.S.
656, 74 S.Ct. 833, 98 L.Ed. 1025. Punitive damages
of $25,000. were awarded and affirmed in the ac-
tion for conspiracy of Charles v. Texas Co., 199
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S.C. 156, 18 S.E.2d 719. See generally, on the
award of punitive damages, Devenport v. Woodside
Cotton Mills Co., 225 S.C. 52, 80 S.E.2d 740.  
 
[9][10][11] There is evidence in the record of own-
ership of property by the appellant union and its
dues-paying membership of sixteen or seventeen
hundred shows that on a per capita basis the burden
of payment will not be heavy. Bearing in mind that
the justification of punitive damages includes pun-
ishment of the tortfeasor or tortfeasors and the ob-
ject of deterring repetition of the tort by appellants
or others, we cannot say that the amount of the ver-
dict in this case is such as to shock the conscience
of the court or to show that it was the result of pre-
judice, passion or other improper motive, in the ab-
sence of which this court will not reverse.  
 
In the order refusing new trial, with respect to this
ground, the trial court tersely said, and we agree:
‘The amount of damages was not the result of pre-
judice or passion. The plaintiff was seriously in-
jured. The amount of punitive damages is not ex-
cessive. These were questions of fact for the jury to
pass upon.’  
 
The union and the individual appellants filed separ-
ate briefs and stated different questions, all of
which have been decided adversely to them by what
has been said.  
 
The exceptions are overruled and the judgment af-
firmed.  
 
TAYLOR, OXNER and LEGGE, JJ., concur  
BAKER, C. J., concurs in result.  
S.C. 1955  
Hall v. Walters  
226 S.C. 430, 85 S.E.2d 729, 35 L.R.R.M. (BNA)
2357, 27 Lab.Cas. P 68,897  
 
END OF DOCUMENT  
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